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Def endant .

OPI NI ON

Before the Court isthe Motionto Dismiss fil ed by Def endant Sky
Scientific, Inc. ("Sky") with respect to Plaintiffs' Conplaint.

On Decenber 31, 1992, Sky entered i nto an Agreenent for the
Purchase, Sal e, and Exchange of Stock with Edward V. Rust, who was
aut hori zed t o act on behalf of all of the holders of all of the issued
and out st andi ng shares of capital stock in The Rust Conpany, Inc. (RC),
an Illinois corporation. The Agreenment stated that Sky wi shed to
purchase and RClI wi shed to sell 279.5 shares of RClI, which constituted
al | outstanding shares of RCI. |n exchange, Sky agreedto transfer to
Pl ai ntiffs 500, 000 shares of d ass Bconvertible preferred stock i n Sky,
havi ng a face val ue of $5, 000, 000. 00, pl us additi onal consi deration of

$200, 000. 00 cash payable in four tri-weekly installnents.



At or about the sanme tine, an Enpl oynent Agreenent was entered
i nt o bet ween Edwar d Rust and Sky. The Agreenent was for aninitial five-
year peri od and provi ded for conpensati on payableto M. Rust at arate
of $125, 000. 00 per year. M. Rust was to performall duties requested by
Sky, "including, without limtation, such duties as are generally
associated with the position of President of Enpl oyer. The Enpl oyee
shal | devote his full time to the business of the Enployer with the
expressed responsibility of operating a wholly owned subsi di ary of
Enpl oyer. "™ Enpl oyment Agreenent at p. 2.

On February 6, 1993, Plaintiffs and Sky entered i nt o a Resci ssi on
Agr eenent rescinding the Sal es Agreenent entered i nto on Decenber 31,
1992. The Rescission Agreenent said nothing about the Enpl oynent
Agr eenent .

On May 27, 1993, Edward V. Rust and Judith M Rust filedtheir
vol unt ary bankruptcy petition herein. Plaintiffs (beingthe Chapter 7
Trust ee adm ni stering the bankruptcy estate plus the ot her owners of RC
stock) filedtheir four-count adversary Conplaint on April 14, 1994. Sky
filedaMtionto Dismss (whichthe Court previously ordered woul d be
treated as a Motion for Summary Judgnment) with respect to each of the
four counts of the Conplaint. Said Motionis presently before the Court.

Count | of the Conpl ai nt states that, in exchange for all ow ng
Sky to rescind the Purchase Agreenment, Sky agreed to transfer to
Pl aintiffs 100, 000 shares of Cl ass B preferred stock plus anoptionto
pur chase an addi ti onal 200, 000 shares of Sky stock for a price of one-
hal f t he mar ket val ue of sai d shares. Count | further all eges t hat Sky
has fail ed and refused to pay Plaintiffs the agreed consideration. In
its Motionto Dismss, Sky argues that the witten Resci ssion Agreenent

Isthe entire agreenent of the parties, that the Resci ssi on Agreenent
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says nothing about a transfer of stock or a purchase option as
consi deration, and that any testinony to that effect woul d violate the
parol evidence rule precluding oral nmodification of an unanbi guous
wittencontract. Therefore, Sky clainsto beentitledto ajudgnent on
Count | as a matter of |aw

Count Il alleges the sane facts as Count |, but asserts that the
attenpt to rescind the Purchase Agreenent was nmade w t hout consi derati on,
and t herefore the Resci ssion Agreenent is void. Wthrespect to Sky's
Motion to Dismiss as to Count 11, Sky simlarly invokes the parol
evidence rul e to support its positionthat it i s not in breach of any

termof the Resci ssion Agreenent, and t herefore, the Resci ssion Agreenent

S enf orceabl e as a matter of | aw.
Count |1l all eges that the Resci ssion Agreenment was enteredinto
wi t hi n one year prior tothe filingof thepetitionin bankruptcy, at a

ti me when t he Debt ors were i nsol vent (or that the Resci ssi on Agreenent
rendered t he Debtors insolvent), inviolation of § 548 of t he Bankruptcy
Code. Accordingly, Plaintiffs argue, the Rescission Agreenent
constitutes a fraudul ent transfer whi ch shoul d be set aside. As to Count
11, Sky asserts inits Motion that it was never a debtor of RClI and
never had ownershi p of any RCl stock. Therefore, Sky argues, there was
never a "transfer" as defi ned by § 548 of t he Bankruptcy Code, and § 548
is inapplicable as a matter of | aw.

Count 1Vis brought pursuant to t he Enpl oynent Agreenent between
Sky and M. Rust. Count |V alleges that the Enpl oynent Agreenent was
never resci nded, that M. Rust has perforned under t he Agreenent, but he
has never been pai d pursuant to the terns of the Agreenent. As to Count

'V, Sky argues t hat a cause of action to enforce an enpl oynent contract

3



exi sts only between an enpl oyer and enpl oyee. Therefore, atrusteein
bankruptcy is aninproper party to bring such a cause of action. In any
event, Sky argues, there were no danages because M. Rust was never on
Sky's payroll, M. Rust performed no services for Sky, and M. Rust's job
duties were contenplatedtobelimtedto running RCl as a whol | y- owned
subsi di ary of Sky. Because RC never became a whol | y- owned subsi di ary of
Sky, M. Rust's services were never performed, utilized, or needed.

Inorder to prevail onanotionfor summary j udgnent, the novant
nmust nmeet the criteriaset forthin Rule 56 of the Federal Rul es of G vil
Procedur e, made appl i cabl e t o adversary proceedi ngs by Federal Rul e of
Bankruptcy Procedure 7056. Rule 56(c) states in part:

The judgment sought shall be rendered forthwithif the

pl eadi ngs, depositions, answers tointerrogatories, and

adm ssions onfile, together wwththe affidavits, if

any, showthat there is no genuine i ssue as to any

mat eri al fact and that the moving partyisentitledto

a judgnment as a matter of |aw.

Fed. R G v.P. 56(c); see al so Donald v. Polk Gounty, 836 F. 2d 376, 378-379

(7th Cir. 1988). All reasonable inferences to be drawn fromthe
under | ying facts nust be viewed in alight nost favorabletothe party

opposi ng the noti on. Karazanos v. Navistar International Transportation

Corp., 948 F.2d 332, 335 (7th Cir. 1991).

Wth respect to Count I, Plaintiffs concede that the parol
evi dence rul e excl udes evi dence of a prior or contenporaneous oral
agr eenent which varies or contradictstheternms of awitten contract.
However, Plaintiffs argue, there are exceptions tothe applicability of
t he parol evidencerule. Infact, Sky concedes that, in an appropriate
case, fraudinobtainingthe witten agreenent will be grounds for the
court to all owevi dence of prior or contenporaneous oral agreenents. The

Court accepts the fact that there are exceptions tothe parol evi dence



rul e, and notes that Plaintiffs argue that there may have been fraud in
t he inducenment. Clearly, the applicability of one or nore of these
exceptions to the parol evidenceruleis aquestionof fact in this case;
therefore, summary judgnent is inappropriate as to Count 1.

Wth respect to Count Il, the Court concludes that the question
of whet her t he Purchase Agr eenent was an executory contract at thetine
of the filing of the bankruptcy petitionis a question of fact. Wether
t he contract was executory at the pertinent tinme nust be det erm ned by
exam ning the circunstances which existed at that tinme; it was not
executory as amatter of law. Moreover, Plaintiffs admt that they nust
showt hat t here has been a substanti al breach by Sky of the Resci ssion
Agreenment inorder for Plaintiffstoprevail. Plaintiffsintendto argue
that Sky's failuretotransfer stock tothemin exchange for executing
t he Resci ssion Agreenment constitutes a substantial breach of the
Resci ssi on Agreenment. bviously, the questions of fact regardi ng parol

evidenceraisedinCount | will needto be resolvedin order to deci de

Count Il as well. For these reasons, the Court finds summary j udgnent
i nappropriate for Count Il of the Conplaint.
Wthrespect to Count Ill, the Resci ssion Agreenent may have

constituted a fraudul ent transfer inviolationof Section 548 of the
Bankruptcy Code if it was done for "l ess than reasonably equi val ent
value." 11 U S.C. §8548(a)(2)(A) Specifically, if the Court determ nes
t hat the Debtors' rights under the Purchase Agreenment constituted a
val uabl e property right, thenit seens clear that the next question nust
be whet her t he Debt ors obt ai ned reasonabl y equi val ent val ue i n exchange
for executing the Rescission Agreenent. |f they did not, thenthere may
have been a vi ol ati on of Section 548. QObviously thisis a question of

fact whi ch nust be determnedin order toresolve Count I11; therefore,
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sunmary judgnment is inappropriate as to that Count as well.

Finally, as to Count IV, there appear to be nunmerous factual
I ssues whi ch nust be determ ned. First, was t he Enpl oynent Agr eenent
resci nded by the Rescission Agreenment, even though the Rescission
Agr eenent makes no nenti on of the Enpl oynent Agreenent? To t he extent
the i nvocati on of the parol evidence rul e hel ps Sky's case i n Counts |
and 11, it appears to undermine it as to Count IV. Second, was the
Enpl oynent Agreement executory innature at thetinme of thefiling of the
bankruptcy petition? Rust argues that it had al ready been breached by
Sky at that time, and therefore is nolonger executory and no | onger
subj ect to assunmption or rejection. Sky disputes this fact, and
apparently intends to showthat M. Rust's servi ces were never needed
since RCI was never acquired by Sky. Third, if the Enpl oynent Agreenent
was executory at the pertinent time, couldthe Trustee have assunmed or
rejectedit? Rust cites authority for the propositionthat the Chapter
7 Trust ee does not have t he power to assume or reject a personal services
contract because personal service contracts are not part of the estate.
Whi | e t hat question may be a question of | aw, the Court views the ot hers
as legiti mate questions of fact, thereby rendering summary j udgment
i nappropriate for Count I|V.

For the reasons set forth above, Sky's Motion for Summary
Judgnent is denied.

This Opinionisto serve as Findi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See written Order.

ENTERED: Decenber 14, 1994



/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



